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将世界反就业歧视立法的发展历程划分为三个阶段。即 20 世纪 60 年代以前，是
分散性反就业歧视法律条款的立法阶段，也是反就业歧视法的产生时期；20 世
纪 60 至 80 年代，是专门性反就业歧视单行法的立法阶段，也是反就业歧视法的









































































"Discrimination" means someone being treated differently unreasonable. 
Employment discrimination refers to the employer unfair treatment of an employee 
(or applicant) because of his or her individuals or groups characteristics factors (such 
as race, color, religion, sex, age, disability) that does not concern with the nature of 
the work in the course of employment. In short, employment discrimination refers to a 
job seekers or an employee being unreasonable treated in the process of job seeking or 
career. Employment discrimination is not only a phenomenon violation the equal 
employment rights of the citizen, but also it creates the social groups those poor and 
weak, disadvantage in the political, economic, social, cultural and other aspects are 
further marginalized, and thus increases the conflict between the bottom social groups, 
middle social groups and the tops. Employment discrimination will impede the 
formation of a harmonious society. Therefore, the international communities and some 
countries in the world believe generally that employment discrimination should be 
regulated strictly by the Anti-employment Discrimination Law. 
Employment discrimination phenomena are quite common in China. Because of 
that China has no real sense of Anti-employment Discrimination Laws (including the 
basic law and the single law). Even though there are a few legal provisions against 
employment discrimination in the "Labor Law", "Employment Promotion Law" and 
Chinese other laws, the lacking of legal liabilities and channels for relief among these 
legal provisions against employment discrimination makes them a mere formality. So, 
in recent years, there is a loud voice for the introduction of specific anti-employment 
discrimination law in our society. However, a law system construction is based on the 
value of consensus as a precondition. In China, the construction of the legal system of 
anti employment discrimination needs to generate common cultural environment and 
social value judgments as a precondition. The research on basic theoretical issues of 
anti-employment discrimination law will help to build the consensus value of 
anti-employment discrimination. Therefore, strengthening basic theoretical research 
of anti-employment discrimination law and doing theoretical preparation for early 
establishment of China's anti-employment discrimination law system, are the 














labor law researchers. 
So far, the related research on basic theoretical issues of anti-employment 
discrimination law is very weak in China's theoretical circles. This thesis attempts to 
change the status quo. And it seeks to achieve a breakthrough or an innovationin in 
the basic theory of anti-employment discrimination law, such as the status of the study 
of anti-employment discrimination laws in domestic and foreign, the difinition and 
classifications of employment discrimination, the debates and legislative evolution of 
anti-employment discrimination, the sources (origins), nature and principles of 
anti-employment discrimination law, the constituent elements and legal 
responsibilities of employment discrimination. 
In addition to the conclusion and the postscript, this thesis is divided into five 
chapters. 
Cchapter1 is introduction, which includes two subchapters. Subchapter1 is 
preface and it shows that the legal system of anti-employment discrimination is the 
forefront of the Labor Law. It also tell us that the research on bacic theoretical issues 
of anti-employment discrimination law will contribute to the awakening of 
anti-employment discrimination rights of our people, and will help Chinese society to 
build the legal and cultural environment and consensus value of anti-employment 
discrimination. Moreover, Chinese basic theoretical research of anti-employment 
discrimination law should pay attention to systematic in contents and 
cross-disciplinary research in methods. Subchapter two is the review of related 
literature in research domestic and froreign. This subchapter let us recognize the 
research status of anti-employment discrimination law at home and abroad. And the 
literature review reveals that there are some serious shortages of China's academic 
research to anti-employment discrimination law, which include that the research fields 
is non-Chinese fields, and the research contents are non-systematic. 
Cchapter2 is definition and classifications of employment discrimination. The 
first subchapter elaborates the concept of employment discrimination and the 
difference between employment discrimination and employer autonomy in 
employment. This thesis adopts a broad concept of employment discrimination. 
Employment discrimination refers to job seekers or employed worker being 
unreasonable treated in the process of job seeking or career. Most people often 
confuse employment discrimination with the employer autonomy, and believe that 














employment. This subchapter openly points out that anti-employment discrimination 
law should restrict the autonomy right of employers. Only in this way, the balance 
between the rights of employee anti-employment discrimination and employer 
autonomy achieves. The second subchapter mainly discourses economic and legal 
classification of employment discrimination. Legal classification can not be separated 
from the exploration of the economic classification. The significance of classification 
of employment discrimination is that it will help us know the features of employment 
discrimination and help us to explore the countermeasures to check and eliminate 
employment discrimination. 
Cchapter3 is debates and legislative evolution of anti-employment discrimination. 
The first subchapter involves the debates on the issues of anti-employment 
discrimination. It discusses in detail the debates around three questions. Whether we 
should anti employment discrimination? Should discrimination be made illegal in the 
workplace? Do we need affirmative action? The debates essentially are the conflict 
between the value of equality and the efficiency. By the more, from the results of the 
debates, anti-employment discrimination law is the inevitable development of history. 
The second subchapter mainly studies legislative evolution of anti-employment 
discrimination. From the point of view of the comparative study and historical 
research, this subchapter has get together the world’s anti-employment discrimination 
laws of the relevant international organizations and countries (or regions)，and has 
listed it out in two forms. On the basis of system analysis and grasp the overview 
legislation of the world anti-employment discrimination laws, this subchapter 
scientific divided the development courses of the world anti-employment 
discrimination legislation into three stages. They are dispersion legal provisions stage 
of anti-employment discrimination law (before the 1960s), specialized single law 
phase of anti-employment discrimination law (1960s-1980s), and comprehensive 
basic law stage of anti-employment discrimination law (since the 1990s).  
Chapter4 discusses the sources, nature and principles of the anti-employment 
discrimination law. This chapter is dived into three subchapters. Subchapter1 mainly 
deals sources of international law, domestic law and case law of the anti-employment 
discrimination law. Anti-employment discrimination law is different from the civil law, 
economic law etc. Anti-employment discrimination law links with international law 














rights law and international case law. Subchapter2 studies the nature of 
anti-employment discrimination law. It expounds that anti-employment discrimination 
law posseses the properties of both public law and private law. So it asserts that the 
anti-employment discrimination law is social law. Subchapter3 mainly demonstrates 
three principles of anti-employment discrimination law, namely principle of equal 
treatment, affirmative action and genuine occupational qualification. The equal 
treatment principle is the core principle and the others are derived from equal 
treatment principle, and are the reinforcing principles. Under normal circumstances, 
equal treatment principle is applicable objective in the anti-employment 
discrimination law. In the need of special balance of interests, the reinforcing 
principles such affirmative action or genuine occupational qualification is applied. 
Chapter5 aims to probe constituent elements and liabilities of employment 
discrimination. The first subchapter is the constituent elements of employment 
discrimination. It includes general constituent elements of employment discrimination 
and constituent elements analysis of Anglo-American anti-employment discrimination 
law. Above all, it describes the basic theory of the constituent elements, and then with 
the help of the theoretical framework to tort liability elements, it constructs the 
general constitute elements of employment discrimination in theory. It also analyzes 
and explores the judgment standard for employment discrimination which can be 
applied to the judicial practice of China. The general constitute elements include 
employment discrimination action, damage consequences, relationship between 
employment discrimination action and damage consequences, and fault of 
employment discrimination action person. Finally, on the basis of general constitute 
elements of employment discrimination and from the clues of specific judicial 
precedents it analyzes the constituent elements of Anglo-American anti-employment 
discrimination law. And which aims to see to what factors can be learned by China. 
The second subchapter mainly analyzes the the liabilities of imployment 
discrimination action may have to bear, including unconstitutional responsibility, civil 
liability, criminal responsibility and administrative responsibility. Learning from 
foreign experiences, China's anti-employment discrimination legal system 
construction in the future should pay special attention to the provisions of 
employment discrimination liabilities. Not only did the anti-employment 
discrimination law in future should provide the civil liability and administrative 














under the existing legal environment in China, low-cost or even no cost of the 
employment discrimination leads to widespread of employment discrimination. 
Research on the basic theoretical issues of anti-employment discrimination law is 
an ambitious research project, which enough to exhaust the whole time and effort of a 
scholar’s life. And it is not this doctoral thesis can be fully covered. Therefore, other 
basic theoretical issues, such as the core values and legal relationship of 
anti-employment discrimination law should be studied later specially. 
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